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The World Trade Organization (WTO) is under a prolonged stress test, as its Director
General Ngozi Okonjo-lweala termed recently in a Financial Times article. This stress test
is not unique; it is happening also to other international economic organizations (IEOs), as
globalization shrinks and unilateralism spreads. An international organization seems
much too vulnerable, facing the ongoing, tumultuous tide of geopolitics. But it may well
turn the challenge into an opportunity, by way of physical fitness building. For the WTO,
such physical fitness-building means remodeling its corporate governance, aiming to truly
establish a legal personality, as committed in its charter. This work starts with WTO
decision-making.

The modes of decision-making are varied across IEOs, due to their distinct corporate
governance and culture. While some organizations are member-driven, like the WTO,
others are executive-or-management led, like the Bretton Woods institutions and the
Asian Infrastructure Investment Bank (AlIB). Such distinction makes the WTO Agreement
more akin to a contract than a constitution, while the charters of those which are
executive-led more a constitution than a contract. Interpretation of a contract tends to be
conservative, as itreads  those ambiguous or uncertain terms as there being  no
meeting of minds among negotiators; it thereby constrains the ability of an organization to
respond, adapt and evolve in changing circumstances. By contrast, a constitutional
reading tends to be liberal and innovative, empowering an organization to grow and
expand, like a living tree.

Design of the institutions: Member-driven or management-led

The problem facing the WTO today does not lie in its decision-making mode featuring
consensus. This conclusion is clear, if we investigate the decision-making modes of the
Bretton Woods institutions and the AllIB, where consensus is a standard practice. The
conclusion is also important, for the purpose of finding a viable pathway to save the WTO
from the dilemma. After all, consensus has obvious advantages over majority voting, as
the decision made in the former scenario tends to be implemented willingly by all, and an
optimal result is thus expected.

Rather, the dilemma of the WTO lies in institutional deficiency. All of its decision-making
powers are reserved to the entire membership, so-called member-driven, and politics-
driven as a result. In other words, the WTO  does not delegate any decision-making
powers to a lower rank; this is in contrast with the practice of the World Bank, where 25
Executive Board members meet regularly and make decisions as delegated to them,
representing both member countries (politically) and acting as officials of the Bank
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(professionally). In this regard, the scope or extent of consensus, as practiced both by the
WTO and its Bretton Woods counterparts, is different. The former requires consensus of
the entire membership — 166 members now — while the latter practices consensus
essentially among one or two dozen people — a small, professional and collegial group,
enabling their decision-making process much more effective and efficient, on the face of it
at least. The AlIB, built with a non-resident Board, delegates powers even further to the
management team led by the President (i.e., management-led), the least politics-driven of
its kind.

In the light of such comparison, the solution of the WTO difficulty seems to lie in power
delegation. The GATT and WTO history witnesses a strenuous hardening of soft law,
particularly from the dimension of delegation, and it should continue to do so in a bid to
establish  a truly autonomous “legal personality”. Except for a few specific powers that
are fundamental and should be reserved to membership (as represented by the
Ministerial Conference, MC), most powers may be delegated to a group of 20 or so
representatives (now ambassadors), elected by members with the guidance of a formula
factoring in trade volumes, budget contributions, and other variables relevant to the
mandate of the organization. This small group may be built upon the existing Green Room
meetings, whilst being inspired by the Executive Board of the Bretton Woods institutions,
or even by the non-resident Board of the AlIB. Admittedly, the initiation and success of
such institutional reforms require  membership consensus, which itself is a daunting
task; but if not for this, the WTO would probably remain in recession, in decline, or even
brain dead.

Types of decisions made: Negotiated law-making or adjudicatory

As WTO membership keeps growing, with consensus as the norm, negotiated law-making
becomes ever more difficult. As then-WTO Director General Pascal Lamy explained,
“[bleing the Director-General is like being the conductor of an orchestra but each of the
members of the orchestra has a different score.” As a result, as negotiation stalls, dispute
settlement goes up. More WTO adjudicatory cases are relied upon for decision making.
The dispute settlement body (DSB), assisted by the Appellate Body and panels, may
once in a while have to apply a teleological interpreting method, for the sake of filling a
gap  or clarifying an ambiguity in legal texts, in order to settle a specific dispute. Such
interpretation may well invoke criticism as trespassing into the terrain of law-making, so-
called judicial law-making.

Indeed, the history of dispute settlement from the GATT to WTO eras witnesses an
evolution of bold and expansive judicial law-making. Such evolution is essentially
attributed to the change of the rules concerning the adoption of dispute settlement
reports. In the GATT era, a report was adopted by consensus, meaning that any
contracting party may block its adoption; this forced the panel to be careful and textualist
in treaty interpretation in order to have its report safely adopted. But when it comes to
WTO dispute settlement, a report is adopted by “negative consensus”, meaning that the
adoption of the report is automatic, unless the entire membership decides to block it; and
thus, it avails the Appellate Body and panels of opportunities to interpret treaty language
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in a liberal manner. As a result, quite a few landmark cases were adopted, and quite a few
creative decisions were made through WTO dispute settlement. The flip side of this new
development is that the dispute settlement system has been increasingly criticized as
modifying the rights and obligations of members, as well as “undermining_democracy,
U.S. sovereignty, and political support for the organization”. Eventually the US decided to
paralyze the system by staunchly blocking the appointment of judges to the Appellate
Body.

With the cause of the problem facing the WTO dispute settlement system so defined, a
viable solution seems to limit this system to the accepted “law applying” rather than the
pejorative “law making” role. At the same time, the legal void caused by such limitation
must be made up. The Board of Directors (BoD) of the WTO, as proposed in the previous
part, should carry on important decision-making activities by way of treaty interpretation,
which is at this point reserved exclusively to the Ministerial Conference and General
Council by law but practiced rarely.

In summary, the WTO may be overhauled as thus: the Ministerial Conference should
reserve the decision-making power for most important matters only, including the
appointment of Director-General, adjustment of the size and composition of the Board of
Directors, treaty amendment, new membership approval, rules and regulations relating to
members’ budgetary contributions, etc.; the Board of Directors, a new creature, should
adopt general policies and strategies, including by teleological interpretation of the WTO
Agreement; the Secretariat is to administer those decisions, policies and strategies; and
the dispute settlement body is responsible for applying law, including that interpreted by
the Board of Directors, in resolving a dispute. This institutional rearrangement features
tripartite “legislative (MC and BoD)-executive (Secretariat) -judicial (DSB)” powers, still
distinct from the configuration of the Bretton Woods institutions, which, after all, lack a
comparable dispute settlement system as that of the WTO.
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